1

DUNBARTON ZONING BOARD OF ADJUSTMENT

MONDAY, NOVEMBER 8, 2010

DUNBARTON TOWN OFFICES – 7:00 P.M. 

The regular monthly meeting of the Dunbarton Zoning Board was held at the above time, date and place with Chairman John Trottier presiding.  The following members were present: 


John Trottier, Chairman


David Nault, Vice-Chairman


Alison Vallieres, Secretary


Ron Slocum


Dan DalPra


Michael Kaminski, Alternate


Wayne Bracey, Alternate


Other Town Officials: 


Jeff Crosby, Road Agent


Kenneth Swayze, Chairman, Planning Board (came in later in the evening)

Les Hammond, Selectman (came in later in the evening)


Members of the Public:  


Deborah Urbanki, Abutter

Shelley Westenberg


Dena Brown


Charles Brown


Meeting Posting: 


The Chairman verified with the Secretary that the meeting notice had been posted in three public places 
throughout the Town and published in the Concord Monitor for one day.  In addition, the notice was posted 
on the Dunbarton Web Page. 
APPROVAL OF PREVIOUS MEETING MINUTES:  Monday, OCTOBER 18, 2010

MOTION: 

Dan DalPra made a motion that the Dunbarton Zoning Board of Adjustment accept the minutes of the October 18, 2010 meeting as written.  Ron Slocum seconded the motion.  The motion passed by a majority vote with David Nault abstaining because he was absent from the October meeting. 

CONTINUED PUBLIC HEARING:  DENA L. BROWN (D3-04-06) REQUESTS  A VARIANCE TO ARTICLE 4, SECTION B. OF THE DUNBARTON ZONING ORDINANCE TO ALLOW HER TO SUBDIVIDE AN 8.26 ACRE LOT WITH LESS THAN 300 FEET OF FRONTAGE ON A PUBLIC HIGHWAY AT HER PROPERTY LOCATED ON STARK HIGHWAY SOUTH IN THE LOW DENSITY DISTRICT IN DUNBARTON, NH


John Trottier, Chairman, opened the Continued Public Hearing, and noted that this was a continuation from 
the October 18, 2010 Public Hearing.  

Dena Brown, applicant, appeared before the Board and stated she had requested a copy of the Town 
Attorney's legal opinion as to the definition of Hardship.  She stated she was awaiting this information prior 
to the meeting but did not receive it . 


John Trottier, Chairman, stated that Town Counsel has advised the Board that they are unable to release 
"Client/Attorney Privileged Information"  unless the entire Board agrees to release it.  


At this point in the meeting, Board members agreed to release the Town Counsel's information regarding 
the Hardship guidelines.  Dena Brown was given a copy at this point.  (attached)  She requested a few 
minutes to read the document.  

John Trottier asked Dena Brown if she had any additional information to present this evening.   She stated 
she did not at this time because she didn't know what the Town Attorney's opinion stated.  

Dena Brown stated after reading the document that she did not have additional information but felt that the requested variance was not contrary to the public interest.

Ron Slocum asked to see a copy of the large map showing the proposal.   John Trottier provided him with 
the large map.  


It was noted for the record that all abutters had been notified by certified mail:  


The only abutter present was Deborah Urbanik.  She stated that she had done a little research but 
did not
have any  further information to present this evening.  
At this point in the meeting, Dena Brown questioned the Board's granting of a Variance at the September 2010 meeting .  She stated that applicant's answers to the questions were very short, just yes or no, etc.  How can you grant a Variance with these short answers?
John Trottier stated that this did not enter into the discussion this evening and the Dena Brown application is  about a lot that does not have the required frontage, etc.  Each application is looked at and acted upon, by the Board, on the information presented.

John Trottier read the comments from the Town Attorney regarding the requirements for Hardship as 
follows: 


"LITERAL ENFORCEMENT OF THE PROVISIONS OF THE ORDINANCE WOULD RESULT 
IN AN UNNECESSARY HARDSHIP



Unnecessary hardship means that, owing to special conditions of the property that 



distinguish it from other properties in the area: 


The applicant must demonstrate that the zoning restriction burdens the property in a manner that is distinct 
from other similarly situated property.  While the property need not be the only such burdened property, 
the  burden cannot arise as a result of the zoning ordinance's equal burden on all property in the district.  
In addition, the burden must arise from the property and not from the individual plight of the landowner. 
The landowner must show that the hardship is a result of specific conditions of the property and not the 
area in 
general, and cannot satisfy his burden by demonstrating that the property is uniquely suited for 
the proposed use.  



(i) No fair and substantial relationship exists between the general public purposes of the 


ordinance provision and the specific application of that provision to the property; 

Although the legislature clearly found this to be an important part of the unnecessary hardship test, it is 
interesting that in the 10 years since Simplex was decided the Supreme Court has not specifically discussed 
this criteria.  The Office of Energy and Planning has indicated that the considerations to be addressed by 
the board in considering this criteria are:  Is the restriction on the property necessary in order to give full 
effect to the purpose of the ordinance, or can relief be granted to this property without frustrating the 
purpose of the ordinance:  Is the full application of the ordinance to this particular property necessary to 
promote a valid public purpose?  


AND



(ii) The proposed use is a reasonable use.  

This criteria has been the Supreme Court's focus over the last 10 years.  This factor includes consideration 
of the landowner's ability to receive a reasonable return on his or her investment.  A "reasonable return" is 
not the maximum return, nor is it sufficient that a landowner will suffer a mere inconvenience.  This factor 
does not require the landowner to show that he or she has been deprived of all beneficial use of the land.  
Rather, this factor should be applied consistent with the Supreme Court's policy of being more considerate 
of the constitutional right to enjoy property.  Nevertheless, mere conclusory and lay opinion concerning the 
lack of reasonable return is not sufficient; there must be actual proof, often in the form of dollars and cents 
evidence.  

Another consideration is whether the proposal would alter the essential character of the neighborhood. 


As you will recall, under Boccia, the Supreme Court held that where a proposed use is permitted by the 
ordinance, it is per se reasonable.  It will be interesting to see whether this remains good law in the area 
variance arena under the new statute. 


OR


If, and only if, owning to special conditions of the property that distinguish it from other 


properties in the area, the property cannot be reasonably used in strict conformance with 


the ordinance, and a variance is therefore necessary to enable a reasonable use of it.


This is similar to the pre-Simplex unnecessary hardship standard, often referred to as the Grey Rocks or 
Governor's Island standard (although it is not exactly the same as those standards).  For hardship to exist 
under this test, the deprivation resulting from applying the ordinance had to be so great as to effectively 
prevent the owner from making any reasonable use of the land.  The focus of the test is on the uniqueness 
of the land, not the plight of the owner. "


The applicant pointed out that if this Variance were granted, there would be 600 feet of frontage along 
Route 13 for the two lots, (Brown and Williams lots) even though it was in one ownership (Williams).  
This should meet the criteria of having 300 feet of frontage, etc.  


The Board did not agree with this statement.  The 300 feet frontage must be part of each lot legally and not 
owned by another owner.  


John Trottier, Chairman, closed the public hearing.

John Trottier, Chairman, stated the following members would be voting on this application this evening:



John Trottier



David Nault



Alison Vallieres



Dan DalPra



Ron Slocum


Board Discussion: 
John Trottier, Chairman, read the criteria regarding granting a Variance and the information as presented by the applicant and the Board discussed each criteria as follows: 
1.  No dimunation of values of surrounding properties would be suffered - No evidence, written or verbal, was submitted indicating that there would be no diminution of values of surrounding properties.


2.  Granting the variance would be of benefit to the public interest - No convincing evidence was presented written or verbal indicating the variance would benefit the public interest.


3.  Literal enforcement of the provisions of the ordinance would result in an unnecessary hardship -    
         John Trottier stated that Dena Brown's original response in April re Hardship was as follows: 


"Denying the variance would result in an unnecessary hardship to the owners because they could not 
develop their property to it's highest and best use.  The proposed frontage conforms to NH RSA 
674:41 and the Town of Dunbarton Subdivision Regulations requiring lot access on their legal 
frontage.  The proposed 
lot is 8.25 acres and has more than adequate space for the construction of a 
dwelling, Individual Septic Disposal System and Well.  The proposed lot conforms to NH RSA 574:24 
I & II in regards to frontage and 
required lot size. "

Applicant has not demonstrated that the zoning restriction burdens the property in a manner that is distinct from other similarly situated properties.  The burden is equally burdensome on all properties in the district.  The burden is the result of the applicants desires to subdivide the lot.  No evidence was presented that shows the hardship is the result of specific conditions of the property.

It has not been demonstrated that the subject property cannot be reasonably used in conformance with the ordinance and a variance is therefore necessary to allow a reasonable use of the property. 

4.  Granting the variance would do substantial justice - Applicant presented that substantial justice would be done by allowing applicant to utilize excess land area.  Board did not see any loss to the applicant, applicant can use existing land in accordance with ordinance, applicant’s desire is to use the excess land area as a buildable lot.

5.  The use would not be contrary to the spirit of the ordinance - Applicant presented that the use is not contrary to the spirit of the ordinance.  Proposed use is in total conformity with the zoning district in which it lies.  Applicant would not be before the ZBA if proposed use was in total conformity with the zoning district in which it lies.  
General discussion:

Ron Slocum stated that this  enters into the realm of the Large Lot Zoning Criteria which 
was passed within the last several years.  


Mike Kaminski stated that if this Variance were granted, it would open the door for a lot of other 
lots with less than 300 foot of frontage.  This is the way our Ordinance reads.    I feel this proposal  
does alter the effectiveness of what we have.  Dunbarton has large lots with 300 feet of frontage.   
This has only a 50 foot driveway.   This would have an impact on any other case that comes before 
this Board.  It would change the character of Dunbarton.  

Dan DalPra stated we are being asked to allow her to subdivide a lot with less than the required 
300 feet of frontage.    The Town's being able to maintain its character and control its 
development certainly outweighs any hardship by an individual.  I agree with Mike Kaminski that 
this could create a  "can of worms".    The Town's problems would be greatly outweighed by any 
individual's.  


David Nault stated that he has seen only one non-conforming lot that has been granted.  It was 
missing only a few feet of frontage from the required 300 feet.  We would be "opening a can of 
worms" for the entire town if we granted this .  I don't agree with everything in this ordinance 
and agree it needs to be updated.  We have to live with what is in this ordinance now.  I, myself, had 
to come to the Zoning Board to build on an existing lot with no frontage.  My lot was 
grandfathered and had been in existence a long time.  


Alison Vallieres stated she agreed with both Mike Kaminski and Dan DalPra.  In addition,  this is not 
just allowing someone to build on an existing lot with no frontage, this is allowing a subdivision of 
land with a lot with no frontage whereby the ordinance requires  300 feet.  This is entirely different 
than just allowing development on a grandfathered existing lot and/or a lot 
of record with no 
frontage.   

MOTION: 


John Trottier made a motion that the Dunbarton Zoning Board of Adjustment deny the request of 
Dena Brown (D3-04-06) for a Variance to Article 4, Section B. of the Dunbarton Zoning Ordinance 
to allow her to subdivide an 8.26 acre lot with less than 300 feet of frontage on a public highway at 
her property located on Stark Highway south in the Low Density District in Dunbarton, NH.  


Reasons for the denial is that the applicant has not met the Burden of Proof for a Variance and 
any and all discussions of the Zoning Board of Adjustment are included in the reasoning of the 
Board for the denial.  


The motion was seconded by Dan DalPra.  The motion passed unanimously.  

There being no further business, the meeting adjourned at 7:48 p.m. 







Respectfully submitted, 







Alison R. Vallieres, Secretary







Dunbarton Zoning Board of Adjustment

